Accordingly, whether one accepts a more liberal Interpretation
of the standard, or that espoused by the majority, the elevator cage
and retiring cam fall within the category of "similar exposed moving
machine parts."

The remaining question is whether the cage with its cam "may be
contacted by persons.., and may cause Injury..." _!/ The judge correctly
found that the elevator cage with its retiring cam "may be contacted"
and "may cause injury to persons.  He stated:

[I]t is clear that an individual while performing his
regular routine work duties in a prudent manner
might lose his footing and trip and fall on the
second landing thereby putting part of his body
into the unguarded space and coming into contact
with the elevator and its retiring cam if the
elevator were descending at that time.  Also,
the arm of an individual descending the stairs
from the top to the second landing could come
in contact with a descending elevator cage.

3 FMSHRC at 2001-02.  In this case, as the judge found, weekly exami-
nations of the entire stairwell were required, and the stairs could be
used to enter and leave the mine, as "a few miners" including the
decedent were doing In this case.  Tr. 47.  The elevator Is used
daily.  Thus, In this case the elevator cage "may be contacted"

JL/  Mathles also presents two procedural issues, but its arguments
are not persuasive.  Mathles first asserts rthat the judge erred in
failing to rule at the hearing on its motion for1 a directed verdict.
Initially, in a case tried without a jury the appropriate motion is
one for involuntary dismissal under Federal .Rule of .Civil Procedure
41(b).  A trial court's reservation of ruling on such a motion is,
in effect, a denial of the motion.  5 Moore's Federal Practice
1141.13[1] at 41-176 to 41-178 & n.31 (1982 & 1982-83 Supp.) Mathies
had the choice of proceeding or standing on Its motion.  By presenting
evidence, Mathies waived its right to appeal from the judge's "denial"
of its motion.

Mathles1 other claim of procedural error is that the judge
Mperraitte[d] MSHA to change Its theory of prosecution after MSHA had
rested its case," Mathies br, at 6,  Mathles made no objection on
this ground at the hearing and thus has waived any objection.
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